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Future development of the European patent system
Ladies and Gentlemen,

I very much welcome the opportunity to participate in this FICPI World Congress.  Before taking up the theme of the Congress - “talking about the future” - allow me to dwell on one or two points which are very much in the present.  

Today we have a European patent system which at first glance may appear to have changed little since it was introduced some thirty years ago.  A centralised procedure for search and examination at the EPO leading to the delivery of a European patent.  In parallel, national procedures based variously on search and examination, search only or simple registration.  The “third pillar” as it is sometimes referred to of the Community Patent is now, after many years in the doldrums, closer to becoming reality, but as we speak it is still on the drawing board.


It is sometimes said that not enough has been done to adapt our patent system to the realities of a society which in just about every way you can think of - politically, economically, technologically - has changed out of all recognition to the situation we had in the 1960s and 70s when the EPC was drafted.  I will not pretend that there is not some truth in the criticism that the pace of legislative change - particularly in an international context - can often appear painfully slow.  Let’s face it, in all the time since adoption of the EPC we have had only one large scale revision.  Even that cannot claim to have dealt with all matters in need of attention.  It will still be some three to five years before the revised EPC enters into force.  This is not in any way to diminish the hard work put into the revision exercise both within the EPO and outside, not least of all the very constructive input from user groups such as FICPI, and I should just mention that a major follow up exercise to the revision, namely a complete overhaul of the EPC Implementing Regulations has now been completed.

But against the backdrop of rapid technological progress,  law making can appear plodding, pedestrian, forever trying to catch up with technology rather than promote it.  It has even been questioned in some quarters whether the very concept of legal intellectual property rights remains relevant in the 21st century.


I will argue today that, despite appearances, much has changed since the EPC was signed in 1973; that while there is increasing pressure for more radical and rapid change to the way patent rights are secured all over the world, certain basic tenets must remain at the core of any reform process, and that the effective management of intellectual property rights is, if anything, of greater significance today than it has ever been.

Let me start with developments in Europe.  When the EPC became effective in 1977 there were seven contracting states and an anticipated steady state workload of 30 000 applications per year.  We now have 27 contracting states stretching deep behind what would, not so long ago, have been described as the Iron Curtain and we expect further accessions this year.  We handled more than 160 000 applications last year.  The EPO has grown from a staff complement of barely one hundred when the Office opened its doors for business to over 5 000 today. 

But the real advantages of the European Patent Organisation are not to be seen merely in organic growth, ability to respond to a rapidly changing workload and an extension of the geographical boundaries where European patents are valid.  The EPC has laid down standards to which many of the world’s patent laws have been adapted. These standards have been propounded through decisions of the EPO both at first instance and in particular by the Boards of Appeal, which have given a lead in difficult, often ground breaking areas of technology.  Without such guidance national practice may have been prone to much greater divergence.  At international level through its leading role in the development of the PCT, the EPO has helped to open up the notion of industrial property protection to countries, including an increasing number of developing countries, which may otherwise have been marginalised.  

So much for the upside.  What about the drawbacks - high cost, no centralised litigation regime, sometimes patchy judicial consistency at cross border level; and will the Community Patent really make any difference?

Well let’s take these items in turn.  Yes, patenting in Europe is expensive - more expensive than in the US and Japan if you leave  aside litigation costs.  But what is the biggest single factor which accounts for this difference - translation and related costs!  Ladies and Gentlemen, while I am prepared to shoulder my fair share of criticism for the shortcomings of the European patent system, I trust you will concede that linguistic diversity in Europe predates the establishment of the EPO!  

The challenge is how to peg translation and related costs at an acceptable level while avoiding any perceived threat to the integrity of our national languages.  This will inevitably involve compromise and I would suggest the London Agreement on the application of Article 65 EPC is as good a compromise as we are likely to achieve in the near term.  The essence of the Agreement is that if the full text of the patent specification is available in the original language - mainly English - plus, where required, in an English translation, plus a translation of the claims into the language of each designated state, this effectively dispenses with the need for a full translation into the national language provided there is no litigation.

The London Agreement will enter into force only when ratified by eight EPC contracting states including UK, France and Germany (I understand moves are underway by these countries with a view to ratification but so far only Slovenia has ratified).  It will of course bind only those contracting states which agree to apply it.  

I know that many of you, as patent professionals, have genuine concerns on a practical level quite aside from the issues of principle concerning any change to the existing translation/ validation requirements.  I can only pose this question.  Is a European patent system which, as it expands, threatens to price itself out of existence in a genuinely pan European sense, really in the broader economic or social interest? 


Work has been continuing on the other priority identified by the Paris Intergovernmental Conference in 1999 - a litigation agreement for European patents.  Briefly this optional agreement envisages the setting up of a new organisation, the European patent judiciary, to deal with all litigation concerning infringement and validity of European patents at first and second instance.  Drafting of the agreement has now been completed and the next step will be to consider whether a Diplomatic Conference should be convened to allow for adoption of the agreement.  It is fair to say however that work on the litigation agreement has been overshadowed by the uncertainty concerning the Community Patent.  In particular a huge question mark was placed over the efforts of the Working Party on Litigation by the Commission’s querying of whether conclusion of such an agreement would be within the competence of the EU member states at all.  

With the announcement of the EU common approach on the Community Patent last March which envisages the eventual setting up of a Community Patent Court, questions will be asked as to whether two systems could or should operate in parallel.  

This is not an easy question.  However I think there are a few points which should be borne in mind:

The proposed litigation system for Community patents will start functioning in 2015 at the earliest; do we, more precisely, do you not need a litigation system for European patents sooner given that well over 600 000 patents have now been granted?  A European Patent Court could be up and running within say five years.  

Even after the Community Patent regulation enters into force, European patents will coexist with Community Patents for many years.  Despite the argument that this may lead to complexity and confusion it is a fact and there is no reason not to envisage European and Community litigation systems operating side by side in a symbiotic relationship, fostering the development of a harmonised body of case law at least for some considerable period of time.

And what can we expect now on the Community Patent front?

The Community Patent  finally looks set to move on from its eternal project status.  I should say however that we are not quite there yet. The common approach of 7 March 2003 represents a political advance; however not only has the regulation itself still to be thrashed out and adopted, it also will entail significant work on a more practical level including a substantial revision of the EPC to accommodate the Community Patent and accession by the EU.  It is expected that the EPO Administrative Council will convene a Diplomatic Conference for spring 2004 in this regard.  

Already however criticism has been levelled at the common approach, inter alia that the language regime, which represents a compromise along the lines of the London Agreement, doesn’t go far enough towards reducing cost, that the transitional period for establishment of the new Community Patent Court is too long.

However valid these criticisms may be, only time will tell whether the Community Patent is something industry actually wants.  But at least we have ended the kind of “will they, won’t they speculation” which frankly has not been conducive to development in other areas over the last number of years.  I would say the fact that the EPO will be responsible for examination, opposition and appeal of Community Patent applications according to the requirements of the EPC will help to ensure consistency between the existing and the new system.

However when scanning the common approach document it is not hard to find those paragraphs where the heavy hand of political manoeuvring seems to have held sway over purely technical and efficiency considerations.  I will not try to disguise a certain apprehension on my part over those elements of the common approach which refer to the possibility of national patent offices carrying out tasks, in particular search work on behalf of the EPO.  I have heard from representatives such as yourselves on countless occasions that the very essence of the patent product is a top quality search - and the EPO prides itself on the fact that user satisfaction surveys regularly reveal a high level of satisfaction with EPO searches.  Whether such quality could be so easily maintained if the actual work were done outside the office - well I can only say, it would not make the task easier.

As you can see, we have a busy time ahead of us as a result of these developments at European level.  Of course we also have the more mundane but no less essential task of processing the increasing number of applications filed every year.  While increased patent activity poses challenges for us all, it does give the lie to those who suggest that interest in intellectual property protection is waning.  Far from it, the profile of intellectual property protection is increasing as companies realise the significance of intangible assets and the pitfalls of inadequately securing those rights.  We have had our own problems in Europe in coping with backlogs and we have taken measures to deal with our problems - extensive recruitment, more focused training, more efficient working methods and heavy investment in electronic search tools. 

However gone are the days when we could look at Europe in isolation.  The European patent system has to fit into a broader global system, for this is no less than our applicants demand.  It has to be remembered that 50% of all European patent applications come from outside Europe.

We have taken a very keen interest in the initiatives launched in recent years at international level - the WIPO patent agenda, the SPLT, PCT reform - and we are convinced of the need to shape improvements in the European patent system in line with international developments.

I would cite as a concrete example our plans to introduce an “Extended European Search Report” comprising the search report and the first examination communication - to be launched initially as a pilot project from July this year - in advance of the “expanded international search report” which has already been agreed at PCT level and will become effective from the beginning of 2004.  But we will not move at the expense of undermining the fundamentals on which our respective national/regional systems are based.

So while progress on the kind of issues being discussed in the fora I just mentioned may seem at times halting and cautious, there really can be no substitute for continuing to seek an acceptable agreement on points such as harmonisation of substantive patent law. 

These core problems simply cannot be sidestepped.   Nor can the PCT be shifted away from a filing system based on preliminary reports to a granting system - however attractive the avoiding duplication arguments may appear in a workload context - unless we can agree at the very minimum to harmonise the substantive provisions on which such rights would be based.

In the meantime we have to strive towards modest but nevertheless real advances both in cooperation with our international partners and within our own domestic/regional systems.  We may not be able to talk yet of transforming the international patent system but you may rest assured we will continue to improve it.
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