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FEDERATION INTERNATIONALE DES CONSEILS EN 

PROPRIETE INDUSTRIELLE1 

 

BALANCING IP RIGHTS WITH PUBLIC POLICY 

 

LTC Harms2 

 

Imagine a newspaper headline in 2020, reading: IP RIGHTS DEAD.3  

Consider the likely subtitle: SUICIDE or GREED or KILLED IN CROSS-FIRE. 

Prepare a list of mourners: Politicians? The public? Africans? Or will it be the 

pharmaceutical industry only, with FICPI sending flowers? 

 
 This scenario is the basis of this presentation and for present purposes 

I intend to focus on four aspects of the debate:  

(1) If we speak of ‘public policy’ who is the ‘public’ we have in mind?  

(2) What are the public policy considerations for IP protection?  

(3) the value and importance of compulsory licences in balancing IP 

rights with public policy.  

(4) The South African experience. 

 
(1)  WHO IS THE PUBLIC? 

 
 IP law has both national and international dimensions.4 This leads to 

the assumption that the relevant ‘public policy’ considerations for the 

protection of IP rights are universal. They are not.  

 
 IP is caught in the crossfire of the wider battle between so-called free 

market economy forces and the more socially orientated forces.5 This battle 
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level. 
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concerns not only IP but also matters such as agricultural subsidies and open 

markets. The line can also be drawn between those societies that believe in 

the supremacy of the individual on the one hand, and those that have a 

communal approach to life and property on the other. There everything is 

supposed to belong to everyone (although in reality it may belong to a few).  

The clash is well illustrated by two statements, one from the Brazilian 

government and the other from the WTO:6 

 
‘Local manufacture of . . . the drugs . . . is not a declaration of war. It is simply 

a fight for life.’ 

And 

‘Brazilian Aids drug [policy] is a sure path to economic sickness.’ 

 
  Some 2600 years ago Lao Tzu, the father of Taoism, said that the 

hidden virtue is ‘to produce without appropriation’ and ‘to create without 

controlling’.7 This sentiment, the exact opposite of IP protection, may explain 

why some of his countrymen (and others) are unwilling to protect IP rights. 

 
 Geographically the division is between North and South; otherwise it is 

between rich and poor; between developed and developing countries (the 

latter contains a sub-category of least developed countries).  These labels are 

misleading and tragically ironic. The ‘developed world’ is in fact developing; 

and the ‘developing world’ is stagnating. Not long ago we referred to the first 

and third worlds (there was no ‘second world’). These terms, now considered 

to be politically incorrect, were quite appropriate. They remind us that the third 

world is in its own orbit, light years away from the first world. 

 
 No one ever complains about patent protection in relation to a furnace 

or copyright protection of a painting. The focus of the attack on IP rights is in 

the field of pharmaceuticals and information technology.8 In other words, the 

problem that faces IP is the general belief that IP protection in these areas is 

overly broad and that IP protection does not serve the public interest. But 

cancer in one organ can nevertheless be deadly. 
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(2)  PUBLIC POLICY CONSIDERATIONS 
 

 Have we identified the relevant policy considerations underlying IP 

protection? James Boyle thinks not:9 

 
‘Like most property regimes, our intellectual property regime will be 

contentious . . .. It will have effects on market power, economic concentration 

and social structure. Yet, right now, we have no politics of intellectual property 

– in the way that we have a politics of the environment or of tax reform. We 

lack a conceptual map of issues, a rough working model of costs and benefits 

and a functioning coalition-politics of groups unified by common interest 

perceived in apparently diverse situations.’ 

  
Joseph S Fulda adds:10 

 
‘Unlike other property rights, which are usually assumed to be based on 

natural-rights theory, intellectual property rights are often felt by scholars and 

the public alike to be ill-founded. No less a source than the US Constitution 

gives only a utilitarian basis for intellectual property rights.’ 

  
 Let us concentrate for present purposes on patent law.11 It is justified 

on four grounds, namely a contract between the state and the inventor to 

disclose the invention for the public good; a reward for invention; a means of 

protecting inventor’s rights; and an incentive to invention and innovation.12 All 

this is defensible, but it is no longer true (and has never been universally 

true), which brings me back to my opening remarks about suicide and over-

indulgence. The inbuilt justifications and limitations over the years have been 

eroded. Are patentees greedy? Is patent law a glutton? Have both bitten off 

more than they can chew?13 

 
 The lengthening of the patent protection: the special dispensation for 

pharmaceutical patents (e.g. supplementary protection certificates); indirect 

extensions of terms patentees who extend the actual period of their protection 

beyond that justified – cf. the Pravigard Pac debacle/debate,14 the 

AstraZeneca case in the EU, the unrealistic Bolar exception.  
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 The broadening of patent protection: use of other IP rights to extend or 

bolster patent rights (e.g. by means of copyright, design or trademark 

protection); criminalizing patent infringement through anti-counterfeiting laws 

(paradoxically, in Brazil of all places patent infringement is a criminal act);15 

and extending of the field of patent protection (especially in the USA – cf the 

Metabolite case – and through Trips Plus bi-lateral trade agreements).16 

 
 And there are patentees who are prepared to raise the ire even of 

members of the US Congress by seeking injunctions when damages would 

probably do (the BlackBerry fiasco); and there are patent trollers (stick 

licensors).17  

 
� This loss of direction is driven by new policy considerations.18 They 

are: Industrial development, investment, research, commercialization, 

exporting or licensing products – all in or from the North. In other words, it is 

about national self-interest and, to a lesser extent, personal self-interest. That 

does not mean that this attitude is blameworthy; it is merely dangerous. Dr 

Samuel Johnson said some 230 years ago in a related (copyright) context: 

 
‘No man but a blockhead ever wrote, 

except for money.’ 

 
How did the wheels not turn? Remember the time when Charles Dickens had 

no copyright protection in the USA?  

 
 Turning to the South: The main policy concerns of the South relate to 

food, health and education. How does one balance a pharmaceutical patent 

against public health if some argue that:  

 
Medicine without social justice is unacceptable. Patents are not a gift for drug 

companies to exercise power without responsibility?19 

 
Emotional words but effective words; words that blur the distinction between 

public policy and public opinion. The latter is erratic but may drive and 

ultimately determine public policy.20 As a rule, such patents do not lead to 

industrial development in the South; commercialization in the South; 
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investment in the South; scientific research in the South; or exports from the 

South.  

 
 Another irony is that, in an attempt to balance matters, the South wants 

protection and compensation for non-inventions (i.e., traditional knowledge, 

which is usually published common knowledge; and indigenous biologic or 

genetic resources) but wishes to deny protection and compensation for 

inventions from the North.21 

 
(3)  COMPULSORY LICENCES THE SOLUTION? 

 
 Trips does not prevent countries from granting compulsory licences 

and they have the freedom to determine the grounds upon which such 

licences are granted. This freedom has had no practical consequences. The 

explanation is said to be found in the Trips requirement that a compulsory 

licence may only be granted if predominantly for the supply of the domestic 

market (art. 31(f)):  developing countries lack the capacity to manufacture.  

 
 This requirement was ‘waived’ at Doha and that the waiver is supposed 

to become permanent.22 This means that the rationale for granting 

compulsory licences is shifting.23 It is now based on the ‘unspoken and 

illogical assumption’ that generic companies are non-profit organisations and 

that they charge less than what the market can afford. 

 
 The countries that can benefit from the waiver are those that have an 

established generic manufacturing capacity: Canada, Brazil, South Africa, 

China, Thailand and India.24 

 
� But, is the argument, developing countries will benefit because they will 

be able to import generics cheaply. There is some merit in the argument but it 

must be borne in mind that due to the size of the market (pharmaceutical or 

otherwise) and the lack of proper enforcement, global players do not bother to 

patent in those countries. ‘In reality, few antiretroviral drugs have ever been 

on patent anywhere in Africa . . .’25  And, according to Franklin Coedjoe, 

attacks attack on drug patents calls for more official meddling and distracts 
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from the real health problems of the poor: tariffs, bad infrastructure, official 

interference and poverty.26  

 

 The Doha Declaration provides that each member has the right to 

determine what constitutes a national emergency or other circumstances of 

extreme urgency, it being understood that public health crises, including those 

relating to HIV/AIDS, tuberculosis, malaria and other epidemics, can 

represent a national emergency or other circumstances of extreme urgency.27  

(4)  THE SOUTH AFRICAN EXPERIENCE28 

 However, the South African government, for reasons that are not easily 

understood, is not prepared to admit that HIV/AIDS represents a national 

emergency in spite of the fact that about 10% of the population is affected and 

that there is a 1:4 probability that a female by the age of 21 will be HIV 

positive. 

Compulsory licences have been available since 1916. Until 1978, 

compulsory licences were available as of right for, i.a., foods or medicines but 

were not applied for. During the ‘apartheid’ years the country was the subject 

of economic sanctions and there were special provisions making the obtaining 

of compulsory licences easier and these, too, were not used.29 And as far as I 

know, no one has used the Doha waiver. The main manufacturer of anti-

retrovirals in the country does so under licence from a number of multi-

nationals.30 It prefers this route, according to its spokesman, ‘for sound 

business reasons’.  

Another chapter in the history of generics in South Africa was the legal 

challenge launched by the pharmaceutical industry against the government. 

The Medicines and Related Substances Act was amended during 1997. It 

permitted the Minister of Health to ‘prescribe conditions for the supply of more 

affordable medicines in certain circumstances’. One was to permit the 

importation of grey medicines, even if contrary to the Patents Act. The 

industry attacked validity of the legislation. The matter became a public 

relations fiasco for the industry, and it settled in April 2001. Government 
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claimed victory. In fact, in terms of the settlement the industry withdrew its 

application and, importantly, the government undertook to abide by the 

provisions of Trips and to involve the industry in drafting new regulations. 31  

 
Government has done so and new regulations have been promulgated 

in 2003.  They permit parallel importation of medicines and define ‘parallel 

importation’ as the importation into the Republic of a medicine protected 

under patent and/or registered in the Republic that has been put onto the  

market outside the Republic by or with the consent of the patentee in respect 

of such medicine. Anyone wishing to import a patented medicine must apply 

for a permit from the Minister of Health. Important are the price of the 

patentee and the price the importer intends to ask. (There are pricing 

regulations.) The permit is valid for 24 months. I could not find any publication 

of a notice that such a permit has to date been granted. 

 
 During 2003, the Competition Commission found that two 

pharmaceutical companies had abused their dominant position in the anti-

retroviral field. The complainants were members of the public and not 

members of the generic industry. The case was that the two had abused their 

dominant positions by refusing to license their patents to generic 

manufacturers in return for a reasonable royalty. The Commission could not 

have been that certain of its case because it did not impose any penalties. 

The matter was settled before a decision by the Tribunal, and the companies 

undertook to enter into a fixed number of licence agreements with generic 

companies at a 5% royalty rate (which is 25% lower than then existing 

voluntary licence rate). It is not known to what extent this settlement has had 

an effect on the supply and prices of anti-retrovirals. However, on 25 April 

2006, it was reported to an AIDS conference that pharmaceutical companies 

are not prepared to invest in developing a microbicide gel to combat AIDS 

because: 

 
 
‘with many governments and NGOs already demanding the free distribution of 

the earliest available microbicide, funding these projects may not be a good 

business decision for pharmaceutical companies.’ 
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CONCLUSION 

 
MMiiaass  qquuee  vvoouulleezz--vvoouuss??    

JJee  nn’’aaii  pplluuss  dd’’iiddééeess.. 

 
Property calls for boundaries: the question is how and where to draw 

boundaries relating to holders and subject-matter of rights to the rest of the 

world.32  

 
Without a universally acceptable policy that underpins IP protection we 

cannot expect acceptance of IP protection across the world on a commonly 

applicable level. 

 
Sincere words do not sound nice,  

Nice-sounding words are not sincere.33 

 
Or, as the Americans would say, the jury is still out on this one. 
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Brazilian Law 9279/96  
  
Article 183 - A crime is committed against a patent of invention or a utility model patent by he 
who:  
I - manufactures a product that is the subject matter of a patent of invention or a utility model 
patent, without authorisation of the patentee; or  
II - uses a means or process that is the subject matter of a patent of invention, without 
authorisation of the patentee.  
Penalty - detention of 3 (three) months to 1 (one) year, or a fine.  
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