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The policy debate concerning the appropriate place of IP laws in regulating the manufacture and supply of spare parts is decades old. The main protagonists are the automobile industry and the insurance industry. However, the spare parts debate has much wider application. Spare parts exclusions in intellectual property laws are difficult to define and generally inconsistent with the broader policy objectives of intellectual property laws. As a result in many jurisdictions the spare parts exclusions are ill defined leaving scope in some circumstances for the protection of some spare parts. 
In Australia, spare parts such as automobile body parts are registrable as industrial designs. For registered designs based on applications filed before 17 June 2004 it is an infringement of the registered design for any unauthorised person to import for commercial purposes, manufacture or sell the spare part protected by the industrial design registration. In 2004 an amendment to the Australian Designs Act established a defence to design registration infringement in circumstances where the article registered is a component part of a complex product and the use is for the purpose of the repair of a complex product so as to restore its overall appearance in whole or part. The registered owner of the design bears the burden of proving that the person dealing with the product knew, or would reasonably have known, that the use was not for the purpose of restoration or repair. The repair defence in Australian designs law is currently the subject of review by the Australian government. 
In the United States a different approach is taken where by and large there is difficulty in securing design patent protection for spare parts such as body parts e.g. Chrysler Motors Corp v Autobody Panels of Ohio, 12USTQ 2d 1493. 
To date, legislators have focussed their attentions on Industrial Design laws (and copyright laws) in limiting protection for spare parts. Similar exclusionary efforts have not yet found their way into either trade mark law or patent law. Indeed, trade mark laws throughout the world have been broadened over time so that in most jurisdictions it is now possible to register the shape of an article as a trade mark provided that the shape is distinctive and can operate as an indication of trade origin. Whilst this area of intellectual property law shows some potential for the protection of spare parts there are significant limitations given the nature of the property type. Fundamentally, a trade mark is a sign which is used to indicate trade origin. An exhaust pipe, regardless of how novel or interesting might be its shape, is unlikely to operate as an indicator of trade origin. On the other hand the front grill, the headlight modules or even the wheels of an automobile may be so distinctively shaped that they could be said to operate to indicate trade origin. Both in Australia and in the United States the trade mark laws have evolved to prevent the registration of shapes which are purely functional. Furthermore, both in Australia and the United States there is a reluctance by the Trade Marks Offices to accept that the shape of a product can be registered on the basis of inherent distinctiveness. The acquisition of a secondary meaning to achieve registration means that trade mark protection is rarely going to be an answer for market entry protection. Nevertheless, there may be value in pursuing trade mark protection for selected components where design protection is not, or no longer, viable. An example is in the area of alloy wheel design. In recent years automobile manufacturers often create new alloy wheel designs for their new models. Plainly designed to appeal to the eye the question is whether the design operates to indicate trade origin. Certainly in some cases there would be a reasonable argument to support registration. Of course, if a trade mark registration is to be of any value the expected conduct of the unauthorised manufacturer, importer and user would need to constitute infringement. In the case of many spare parts the likely third party use of the shape will not constitute trade mark use and hence will not constitute infringement even if the shape is registered as a trade mark.

Trade mark law can also play a significant role in protecting spare parts by more traditional means. Wheels, panels, grills and the like can, if manufacturers choose, be manufactured bearing a registered word or device trade mark. As a group, consumers prefer products repaired in a way that returns the product as closely as possible to its appearance when new. If an original part bears a word or device mark it is likely that in a number of cases consumers will demand the use of a part similarly marked.

Whilst of admittedly narrow applicability, laws relating to trade marks should not be overlooked in developing a suitable IP strategy for the protection of spare parts.
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